
 

 

 

1 

IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (M)  
AT GOHPUR, SONITPUR 

 
M.R. Case No. 08/2018 

          
 
Smt. Silpi Sikha Baruah................First Party 

 
-Versus- 

                                     
                                 Sri Nibir Baruah...............Second Party 
 
 
PRESENT:       Smt. Pooja Sinha, AJS 

             Sub Divisional Judicial Magistrate (M)  

             Gohpur, Sonitpur 

 
 
Advocate for the 1st Party  : Smti Bornali Gogoi 
 
Advocate for the 2nd Party  : Sri Debajit Dutta 
 
Evidence Recorded on         : 29.09.2018, 14.12.2018, 29.12.2018,   

          10.05.2019 & 18.06.2019 

Argument heard on         : 24.06.2019 
 
Final Order passed on         : 01.07.2019 

 
FINAL ORDER 

 
1. This order goes to dispose of case under section 125 of Cr.P.C brought by 

a wife against her husband claiming monthly maintenance of Rs. 25,000/- 

(Rupees Twenty Five thousand) per month for herself and her child. 

2. The case of the 1st Party/Petitioner in brief is that- The First Party 

Smt. Silpi Sikha Baruah was married to Second Party Sri Nibir Baruah on 

21.11.2011. After their marriage, they started their conjugal life at the 

house of the Second Party at Borangabari. That, out of their wedlock a 

girl child was born in the month of April, 2013. That, after birth of their 

daughter Second Party used to mentally and physically torture First Party 

for dowry. That, 2nd party was an alcoholic and used to inflict physical 

torture upon her after being intoxicated on daily basis. That, in the month 
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of August, 2014, 2nd party demanded Rs. 3,00,000/- from the 1st party 

and abused her both verbally and physically. That, she in order to save 

her marital life told her mother and brother and somehow managed to 

fulfil demand of Rs. 2,00,000/- by selling a piece of land. That, the 1st 

party was mocked over the articles she brought as stridhan. That, she 

was tortured for giving birth to a female child and was also forced to 

serve him and his friends with wine and snacks. That, 1st party and her 

daughter once was thrown out of their office quarter. That, in the month 

of November, 2017, the 2nd party after taking alcohol beat up 1st party and 

drove 1st party and their daughter in the parental house of the 1st party 

and asked her not to return to his house. Since then 2nd party has not 

maintained any relation with 1st party or their child. 

3. That, First Party is unable to maintain herself as she has no income 

source of her own and her brother is only a cultivator and the sole bread 

earner of their family who also has to look after their old ailing  mother. 

That, the daughter of the 1st party has also started going to school and as 

such is very hard to continue her studies at Sankardev Sishu Niketan 

Borangabari under financial constraints. However, the 2nd party belongs to 

financially sound family and that he is a service man working under 

Assam Rifles bearing Registration no. 5005661 with a monthly salary of 

Rs. 45,000/-. Further, 2nd party has landed property under Kalongpur 

Mouza over PP no. 92 dag no. 506. That, 2nd party has also received Rs. 

1,42,1460/- as compensation for letting out land for the purpose of four 

lane road. That, the 2nd party has intentionally neglected and refuse to 

maintain his wife and child. 

4. That, the First Party has prayed for monthly allowance of Rs. 25,000/- 

(Rs. 15,000/- for herself and Rs. 10,000/- for minor daughter). 

5. On receipt of the notice, the 2nd Party/Petitioner appeared and contested 

the case by filing written statement denying all allegations with legal 

pleas that there is no cause of action for filing this case and that the case 

is not tenable in law as well as fact. 
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6. The case of the 2nd Party/Opp. Party in brief denied all the allegations 

brought against him. He stated that his wife i.e. 1st Party deserted him as 

she developed illicit relationship with one Abhijit Hazarika of Telia Chuk. 

That, this fact led to depression of 2nd party and he did not re-join his 

services under Assam Rifles after his holidays. That, 1st party have 

admitted before 2nd party that she has deceived him and Abhijit Hazarika 

is the biological father of their daughter and therefore on 17.07.16 the 1st 

party at her own will left the house of 2nd party. Further, 2nd Party admits 

of consuming liquor, which he developed , as this habit during service 

under Assam Rifles, which is limited to one to two pegs.  That, thereafter, 

they mutually filed a mutual divorce with the condition that 2nd party will 

pay Rs. 2,00,000/- alimony towards 1st party and that he will be 

responsible towards their minor girl. Subsequently, on 25.09.17 they 

jointly filed a petition under section 13(B) of Hindu marriage act for 

dissolution of their marriage before the Hon’ble Court of District and 

Sessions Judge, Tezpur which was registered as T.S.(D) 118 of 2017. 

However, the case was dismissed for default. That, 1st party has tried to 

extract Rs. 10,00,000/- from 2nd party and hence she has filed a false 

case against him. Hence prayed to dismiss of the 1st party claiming 

maintenance from him.  

7. During the trial the 1st Party/Petitioner has examined 2 (two) witnesses 

including herself from her side .The 2nd Party/Opp. Party has examined 3 

(three) witnesses including himself from his side. 

8.                            : POINTS FOR DETERMINATION : 

a) Whether the 1st Party/Petitioner is the wife of the 2nd 

party/Opp. Party? 

 

b) Whether the 1st Party/Petitioner unable to maintain 

herself and her child? 

c) Whether 1st Party/Petitioner has just ground not to 

reside with the 2nd Party/Opposite Party? 

 
d) Whether the 2nd Party/Opp. Party having sufficient 

means has refused or neglected to provide maintenance 

to the 1st Party/Petitioner and the child? 
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e) Whether the 1st Party/Petitioner is entitled to monthly 

maintenance allowance from the 2nd Party/Opp. Party, if 

so, what will be the proper per month allowance? 

 
9. : DISCUSSION, DECISION AND REASONS THEREOF : 

 

                 On careful perusal of the materials and evidence on record 

and by hearing the arguments duly advanced by the Learned Counsel for 

1st Party sides, I come forward with the following discussion and decision 

thereof, which is in a point wise manner. 

10. Point (a)   There is no dispute with the fact that 1st Party Smt. Silpi Sikha 

Baruah is the wife of the 2nd Party Sri Nibir Baruah. Although, 2nd Party  

claimed  that 1st Party and 2nd Party filed mutual divorce before the 

Hon’ble court of District and Sessions Judge, Tezpur which was registered 

as T.S.(D) 118 of 2017. However, the case was dismissed for default.   

Hence, this point is settled in affirmative in favour of the 1st   

Party.  

11. Point (b) : 

The 1st Party have stated that she is unable to maintain herself as she 

has no income source of her own and her brother is only a cultivator and the 

sole bread earner of their family who also has to look after their old ailing 

mother. Now, this point is not disputed by the 2nd Party in the written 

statement.  

Hence, this point is settled in affirmative in favour of the 1st 

Party. 

12. Point (c ): 

To assess if the 1st Party/ Petitioner has just ground not to 

reside with the 2nd Party/Opposite Party , first let us review the 

allegations brought by 2nd Party against the 1st Party.   

Now, 2nd Party has alleged that his wife i.e. 1st Party deserted him as she 

developed illicit relationship with one Abhijit Hazarika of Telia Chuk. That, 1st 

party have admitted before 2nd party that she has deceived him and Abhijit 

Hazarika is the biological father of their daughter and therefore on 17.07.16 

the 1st party at her own will left the house of 2nd party. That, thereafter, they 
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mutually filed a mutual divorce with the condition that 2nd party will pay Rs. 

2,00,000/- alimony towards 1st party and that he will be responsible towards 

their minor girl. Subsequently, on 25.09.17 they jointly filed a petition under 

section 13(B) of Hindu marriage act for dissolution of their marriage before 

the Hon’ble court of District and Sessions Judge, Tezpur which was 

registered as T.S.(D) 118 of 2017. However, the case was dismissed for 

default. That, 1st party has tried to extract Rs. 10,00,000/- from 2nd party 

and hence she has filed a false case against him.  

The above allegations are denied by 1st Party. To prove his case, 

2nd Party forwarded one of his relative and his mother as witnesses along 

with himself. D.W.1 during cross-examination stated Mutual Divorce was filed 

in Biswanath Chariali. This statement is contradictory as in the evidence in 

chief he has stated it was filed in Tezpur. Further, D.W.2 his aunt stated that 

she saw both the parties at Biswanath Chariali who informed that they have 

filed mutual divorce. Now, the said witness is not credible considering she 

did not mention date and time. Further, she is a related witness. The 

signatures are also disputed by 1st Party. Further, contents and signature 

when disputed are to be proved as per sec 67 of Indian Evidence Act. 

Moreover, only certified copy is available for Court’s perusal. Therefore, 

considering all the above inconsistencies and lacuna, it is held that 2nd Party 

failed to prove that mutual divorce was filed with the knowledge of the 1st 

Party. Further, the point of living in adultery is not proved. Mere allegations 

without anything substantive evidence brought to record are not sufficient to 

prove that 1st Party is living in adultery. 

Now, coming back to the allegations brought by 1st Party, admitted 

position - she is living at her maternal house. The 2nd Party’s allegations are 

found not credible, the case of 1st Party on point of cruelty inflicted upon her 

as narrated in plaint(Ref Para 2) is corroborated by the P.W.2 i.e. her brother. 

Hence, it is held that 1st Party had just grounds not to reside with 2nd Party.  

Hence, this point is settled in affirmative in favour of the 1st 

Party. 
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13. Point (d): 

To assess if 2nd Party has sufficient means to maintain his wife and child, 

it reveals from perusal of testimonies and Exhibit No.1 which is admitted by 

2nd Party himself that, he and his mother have landed property. That, 

compensation amount Rs.14 lakhs received and 9 lakhs pending to be 

received from National Highways Authority, as some portion of their land 

went for the construction of four lane road. This fact corroborated by D.W.3. 

Further, admitted fact that he works under Assam Rifles. The fact stated by 

Nibir Baruah that due to depression he did not join his service after coming 

for holidays stands not proved in instant case. On the other hand, 1st Party 

could not prove the total earnings of Nibir Baruah through documentary 

evidence. Further, plea of 2nd Party that he is physically handicap was raised 

only in the evidence stage and he was silent while filing Written statement. 

He in his evidence stated that due to spinal cord injury for last three years 

he is physically unfit. If the case was so, then he should have taken the plea 

in his written statement. Further the exhibit Ext. A medical certificate issued 

by Orthopaedic Surgeon Member, DMB, Sonitpur in Form II is in case of 

amputation or complete permanent paralysis of limbs and in case of 

blindness. There it is shown as 20% and the remaining form is blank and no 

mention of body part specified. Further stated under treatment. This, 

certificate is therefore not acceptable and also not proved by concerned 

authority as required by law. Moreover, this Court has observed that Nibir 

Baruah on each date have on his own stood before Court. He has deposed 

before Court and appeared fit and sound.  

Further, his habit which is admitted by 2nd Party in his written statement 

that due to his service under Assam Rifles he takes liquor in limit, proves his 

lifestyle which cannot be afforded by a poor person. Therefore, from the 

above it reveals amply proof that, 2nd Party has sufficient means to maintain 

his wife and child but has failed to do so, for, never did 2nd Party stated that 

he has forwarded any maintenance towards his wife or child. This shows his 

irresponsible nature. 

Hence, this point is settled in affirmative in favour of the 1st  

 Party. 
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14. Point (e): 

Considering the above it is held that, First Party is entitled to maintenance 

from Second Party as she had just ground not to reside with the 2nd 

Party. As regard to how much monthly allowance is to be received by 1st 

Party from 2nd Party, it is to be kept in mind that quantum of maintenance 

depends on earning of the person who is ordered to pay maintenance 

and the requirement of the person to whom maintenance ordered to be 

paid. As discussed in preceding paragraphs it is observed that Second 

Party has landed property, have recieved handsome amount as 

compensation for another plot of land and he only have to support his 

mother as he is the one and only son with no added responsibilities, 

further he is an army man. Therefore, it is presumed that considering all 

aspects like status, social background, cost of living and high rise of price 

index of essential commodities ,  Second  Party can comfortably afford 

Rs. 2500/-  as monthly maintenance allowance  towards the First Party 

and Rs. 2000/-  as monthly maintenance allowance  towards their only 

daughter.  

15.  Accordingly, the 2nd Party/Opp. Party is directed to pay a sum of 

Rs.2,500/- (Rupees Two thousand five hundred) per month to 

the 1st Party as maintenance allowance and Rs.2000/- (Rupees 

Two thousand) to their minor daughter until she is married of 

from the date of this order. Let a copy of this order be furnished 

to the 1st Party at free of cost. 

16.  Accordingly, this case is disposed of on contest. 

            The final order is pronounced and delivered in the open Court 

on this 01st day of July, 2019 under my hand and seal of this Court. 

 
 
                (Pooja Sinha)  
                                                        Sub Divisional Judicial Magistrate, (M), 

                                                              Gohpur, Sonitpur 
Dictated and corrected by me.  
 
                (Pooja Sinha)   
Sub Divisional Judicial Magistrate, (M), 
              Gohpur, Sonitpur 
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APPENDIX 

First Party Witnesses- 

1. Smti. Silpi Sikha Baruah 

2. Sri Sumon Changmai 

 

Second Party Witnesses/Opposite Party 

1. Sri Nibir Baruah 

2. Smti. Rupali Bhuyan 

3. Smti. Dipali Baruah 

 

First Party Exhibits- 

Ext.1- Gaonburha Certificate 

Ext.2- Admission Receipt 

Ext.3- Monthly Payment Receipt 

Ext.4- Land Documents 

 

Second Party Exhibits- 

Ext. A- Medical Certificate 

Ext. B- Certified copy of Mutual Divorce petition 

        
 
 
 
  
                (Pooja Sinha)           
                                                       Sub- Divisional Judicial Magistrate (M), 
                                                                            Gohpur, Sonitpur 

 
 
 
 
 


